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WELCOME!

LEGALLY %”'Q“Qg IWSS— elessen

DEFENSIBLE HR
PRACTICES

www.KIimHRConsultant.com



"Law is nothing else but the
best reason of wise men
applied for ages to the —
transactions and business of
mankine."

- ABRAHAM LINCOLN



HELLO!
I'm Kimberiey

| PROTECT BUSINESSES FROM FROM
UNNECESSARY RISKS AND COSTLY MISTAKES
THROUGH HUMAN RESOURCE AND BUSINESS
CONSULTING OUTSOURCING SOLUTIONS.
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Herstory

HR as my second career after a workplace injury
Passionate about doing the right thing - leads to doing things right
Empowering people and businesses to achieve highest potential

HRPA registration #1062234
Code of Ethics, Best Practices, Fiduciary

Wife. Mother. Professional. Entrepreneur. Coach. Mentor.

Human
Resources
Professionals
Association



05 Today: Legally Defensible HR
Practices

IT'S ALL COMING TOGETHER....

03 Nov. 17 Now. 8 Dec.

Intro to Employment Law Employes Handbgioks Workplace Culture

Employee Lifecyle: Atforaction, Hiring,
Workplace Policies Retention, Separation

10 Nowv. 1 Dec.
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Strategic HR- Top it off

HR Operations- Core
strength
Compliance-
Foundation

D

Workplace Culture
Employee Lifecycle
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DISCLAIMER: NOT LEGAL ADVICE

The information provided in this webinar
does not, and is not intended to, constitute
legal advice; instead, all information,
content, and materials are for general
informational purposes only. Information
may not constitute the most up-to-date
information.
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Legally Defensible HR
Practices

1.Benefits of following employment legislation
2. Review: Law + Policies + Handbooks
3. Risk Management in HR
4. Areas of Risk in HR+ How to Mitigate
5. Secret Sauce (shhhh!)
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‘ 1. Mitigate ris
2. Avoid fines & Je

. Good for publieFalations ¢
nsumer trust

4. Boosts employee morale



Employment
Law

1. Ontario Human Rights Code

2. Employment Standards Act

3. Occupational Health & Safety Act
4. Accessibility for Ontarians with
Disabilities Act

5. Pay Equity Act

ol

Mandatory

Policies

1.Accessibility

2. Pay Ec

3. Work
4. Work
5.COVI

D
D

uity Plan (10+ employees)
ace Health & Safety
ace Violence & Harassment

D-19 Safety Plan



| Should Have

oo A wN

Policies

Code of Conduct
Confidentiality
Workplace Investigations
Social Media

. Progressive Discipline

Others relevant to your business

Y
~

Employee
HandbooOKS

1 .Help gquide workplace behaviours and culture
2. Protects employer from liability

3. Define obligations of employers and
employees clearly



What is Risk
Management?

Risk management is the identification and response

to risk factors that form part of the life of a business.

Effective risk management means controlling as
much as possible, future outcomes by acting
proactively rather than reactively.

The goal;, to reduce both the possibility of a risk
occurring and its potential impact.
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HR Risk Management

. Avoid: eliminate risk by getting rid of its cause - but you also eliminate the benefits

(contractors v employees)

. Reduce: take steps to reduce the probability and severity of loss associated with

managing employees (follow employment law, ethical practices)

. Transfer: give the risk to a 3rd party (HR outsourcing)
. Accept: accept the risk and develop contingencies to mitigate the impact of the risk,

should it occur (in-house HR or legal department)



5 Areas of
Greatest Risk in
HR

AND HOW TO MITIGATE THEM WITH LEGALLY
DEFENSIBLE HR PRACTICES
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Where's the risk?

o o o o ©

1.Recruitment & 2. Hiring 3. Managing 4. Workplace and

5. Terminati
Selection Employees Working Conditions ermination

OHRC Human Rights at Work, 2008
Guide employers in their efforts to proactively comply with the Code at all stages of
employment, from advertising to discipline right through to retirement and
termination
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[.Recruitment & Selection

« Start with an understanding of the OHRC

 Check if you have bona fide occupational requirements

* Create ajob description focused on skills, abilities, knowledge, and other attributes
» Establish job-related criteria to help with interviewing & selection

* Score candidates based on measurable skills

» Job ads should include accommodation and human rights code statement, right to check
background, BFORs etc.

Risk level: Low
Where's the risk? discrimination & bias - poor candidate pool - wasted time



Disclaimer:

Be advised that Human Resources frequently audits resumes of internal/external applicants to ensure/validate
information provided is consistent and trustworthy. Falsification of information provided at any time throughout the
recruitment process may be grounds for disqualification, and for internal applicants, subject to discipline up to and
including termination.

Terms:

treatment to all with respect to barrier-free employment and accommodation without discrimination. ???? will provide
accommodation for applicants in all aspects of the hiring process, up to the point of undue hardship. If you have an

We invite you to visit our webpage to obtain further information on the culture and business of this department.
The incumbent shall comply with all Health and Safety Policies and Practices for this position and the workplace.

It is the responsibility of the applicants to ensure that their application is received by the closing date or they may not
be considered. It is also the responsibility of applicants to supply qualifications, licences and related experience
relevant to the qualifications outlined above for this competition as directed. On the basis of the criteria set out above,
this posting is open to all applicants

The statements made by me are true, complete and correct to the best of my knowledge. | understand that any
falsification of statements, misrepresentations, deliberate omission or concealment of information may be considered
just cause for discipline, up to and including termination.



18 2.Hiring

Understand and apply the OHRC
 Employment contract a must!
o lawyer / experience HR pro
o 'fixed term' temporary contract initially
o conditional offers
Probation period and onboarding
Cannot withdraw a contract

Risk level: Low to Moderate
Where's the risk? discrimination & bias - poor candidate choice 'wrongful
hiring' - lawsuits/damages - unsafe employees



EMPLOYMENT AGREEMENT

CANDIDATE NAME

DATE

Re: Emplovment with COMPANY.

We are pleased to offer vou the position of HELLO working 40 hours/week, Please find a
description of the emplovment terms below. You will report to SUPERVISOE.

1

2

Department:
Effective Date:
Starting Rate:

Our compensation package for this position includes:

a) After 3 months of employment, enrolment into the company group insurance benefit plan.
b) After one vear of employment, contribute to the COMPANY copayment ERESP plan.

c) After one vear of employment, participation in the profit-sharing plan, at the discretion of

the owners of the company.

9  Goverming Law:
a) This Agreement shall be governed by and construed in accordance with the laws of the Province
of Ontario.

9. Iunderstand and agree that providing false information to COMPANY now or in the future
constitutes as breach of trust which could result in immediate termination of employment for
cause.

If these terms of employment are acceptable to vou, please sign both copies of this contract, date

them and return one signed copy to my attention. This offer will be open for acceptance until

4:30 pm, November 17, 2021.

Sincerely,

Kimberley Inniss-Petersen

Human Fesources Consultant, Agent for COMPANY

ACCEPTANCE

The terms and conditions of employment as set out 1n this letter are acceptable

This offer 1s conditional upon:
a) Being available to work Mondav through Fridav from 7:00 am — 3:30 pm, subject to

change in accordance with the needs of the Company.

b) Understanding, accepting and abiding by the Values and Guiding Principles of
COMPANY

c) Agreeing that vour first ninety (90) calendar days will constitute as a probationary period,
during this time the company will be assessing vour suitability for permanent
emplovment. This assessment will include such things as teamwork_ ability to work well
with others, capability to productively perform the type of work we have here (both
phvsically and mentally), absenteeism and time keeping (Le. tardiness, break times. lunch
breaks).

Confidentiality:

a) At no time during vour employment or anv time thereafter will vou disclose confidential
or proprietary information belonging to COMPANY  its affiliates, employees, customers,
or suppliers.

b) Taking photos or videos inside the facility 1s strictly prohibited.

c) You must agree to the POLICIES:

Early Termination:
a) [Either party may terminate this Agreement upon written notice.

Modification of Agreement:
a) Any modification to this Agreement must be in writing and signed by the parties.
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3.Managing Employees

« Employment Standards Act, Pay Equity, AODA, OHRC

 Workplace policies & employee handbook

 Formal processes: investigations, complaints, discipline
 Documentation: employee issues, warnings, infractions & responses
 Employee issues via performance improvement plans

 Understand concept of 'undue hardship' with accommodation
 Performance evaluations

Risk level: Moderate to high
Where's the risk? injuries - discrimination - lawsuits/damages - employee
morale - lost productivity/sales - reputation/PR - high turnover



Performance Improvement Plan

Thiz dorument is intended for use during Stage Twso Formal Motification. Howsever you can use the
format for the Infermaly local discestiont with i 2 empayes at Stage One, Advice should be sought
from your HR Business Partner) HR Advsser, This template shoold be used o record action plans,
nierview notes angd gitiser redated & itance t'll'l:".li"rzl.lt the P-E'I'rl:ll'l"'li"'l'l.'E' Improvament Fl||':|l'| PrOCESS
Use the same document Tor esch masting held and Aoterg caanges (o sctions including ) dades,

1. Performance lssue

Line Manager to clarify with svidenps whess the shortlall In perferrance has ocourred e.g.
hefhawuairal -:IE-I-I.r-Fr',- When dig i sa -:-I'".'l WAt % rl'-e- 1|'|'I|.'Iﬂl|:1 Y Thie oaganisation

Date

2. Required/ Expected Standard

Line Manages to summarnse what 3 needed o Feel the reguiredy expected standard eg.
fraam the b description , POR, abgect vy, a0 Gurs éti

{ :

1. Improvemant ACtions
A Fist of actions that need 1o be t1aken by 19 adivduzl 12 ivarove gerformance and how
these will be asseswed, indlude deta 15 of ary hurther suapet ar traming afered including

dates. Actiond should be §peilic and achievable,

Date

Table 1: The Workplace Investig

ation Process

Preliminary Considerations

1. Follow through with MOL and WSIB reports as required (legal
requirements)

2. Whether complainant should remain in the workplace dunng the
investigation

3. Who should conduct the investigation (supervisor/clinic owner or
a third-party investigator)

breached.

4. The investigator should have a strong knowledge of the
workplace policies, practices, codes of conduct and laws
(employment. safety, and Human Rights) that have been

Relevant Documents

5. Gather workplace policies, procedures, codes of conduct and
laws that have been breached.

6. Seize electronic mail accounts, timecards, personnel files, and
other relevant supporting documents.

/. Keep all documents secure and confidential.

Conducting Interviews

telling’.

8. Interview every individual involved or with knowledge of the
incident. Open ended questions are preferred. Encourage ‘story

13. Elicit and record as much detail about the complaint as
possible, such as date, time, location, witnesses, what happened
prior, during, and after the incident, whether a similar incident had
been reported and prior action taken.

Documenting Interviews

14. Keep accurate notes of each interview, keeping in mind that
the documents may be required in subsequent litigation.

15. Interview must keep careful and accurate documentation of:

- who was interviewed and who was present during each interview
- where and when the interview occurred

- what was discussed, in detail and as close as possible to
verbatim. Avoid opinions and editorial comments.

Assess Evaluate, Report

16. Create a written report of the findings.

17. Report should include:

- summary of the complaint/incident under investigation

- summary of the relevant evidence obtained from the documents
reviewed and individuals interviewed

- identification and evaluation of inconsistencies in the evidence

- assessment of the credibility and the weight given to competing
evidence used to reach a factual conclusion. Include whether there
has been a breach of the law or workplace policy

- explanation of the reasons for the conclusion reached.

Communicating the Outcome

18. Report of the investigation is kept confidential. Unless using an
external investigator, who will give the report to the individual
responsible for the final decision regarding discipline.

19. A summary of the findings (not the report itself) should be
communicated to the individuals directly impacted, usually the
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4.Workplace & Working
Conditions

 Occupational Health & Safety Act, Ministry of Labour

« Employers have a duty of due diligence and responsible for taking all reasonable
precautions to prevent injuries & accidents in the workplace - know your obligations

« Employees are to be trained in H&S policies and procedures

 Posted in the workplace: 'Health & Safety at Work’, 'In Case of Injury at Work', 'What you
Should Know about the Ontario ESA' and more

Risk Level: High
Where's the risk? - injuries - WSIB premiums - criminal charges/jail -
“unsafe/disengaged employees - high turnover - MOL investigations - fines



IN CASE OF INJURY Health & Safety
OR ILLNESS AT WORK at Work

G'E't m'E'd“:al hEIP The Employment Standards Act, 20001(E54) protects employees and sats minimum standards for D Prevent ion St.arts Here

for providing first aid. miast workplaces in Ontario. Employers are prohibited from penalizing employees in any way for
Lo L exercising their rights under the ESA.
Your employer pays for your transpartation.
Ontano’s Occupational Workers have the right to:
What you need to know Healthand Safety Act gives « Ko bout workplace hagasds et whd 160 about hem.
Document WOrkers rights. It Sefs out roles for = Participate in sohing workplace heath and safety problems
" hos . _ Public holidays Vacation time and pay empioyers, supervisors and = Refuse work they believe is unsafe.
FOur SfmMplojyeEr SO I Inury of e, §ney —
stigate .:n.iJL eep a record of wf.:ﬂl — ’ :ln':ar 0 has a number of public nera are rL.|E'E around the amount Other employment workers so they can work together o )
holidays sach year. Most employess  of vacation tims and pay employees rights, exemptions fo make workplaces sarfer. Workers must:
are entitlad to take these days off  earn. Most emplovess can taka and special rules * Follow the law and workplace health and safety policies and
work and be paid public holiday pay. vacation time after every 12 months Improve Health and Safety: pm-:u:':a. e . ) red by thes
Wisit Ontario.ca/publicholidays. of work. Visit Ontario ca/ vacation a thar i : = Wear and use fhe protective equipment requ B employer.
Repurt to the WSIB / I ys There are ther ights. " Find out about your Joint Heath . workand actin away tat won' st hemszives oranyone eis.
- '"J““ Hours of work and overtime  Leaves of absence e not listed c-;pthis ;I;H?B:?pm:m . E o SN « Report any hazards orinjuries to their supervisor.
here are daily and weeskly here are a number of job- b i M
poster, including rights . Talkio .
limits on hours of wiork There are protected leaves of absence in to severance pay and w'_uremm' SUpEMVISOL, Io § NOT fake acti ) ;
also rulss around meal breaks, Ontario. BExamples include sick ~ial rules fo m'_!"p'”' health and =afety Emp lrens mus - n againsf
. e Specalrulas tor commitiee or healkth and safety far followirng the faw and raising heaith and safefy concems.
rest periods and overtime. Visit leave. pregnancy leave, parental assignment employess representative about health and
Ontarie.cashoursofwerk and lz2ave and family carsgiver leave of temporary help safety concems.
¢ employer t help you Ontario.casovertime Visit ©@ntario.ca /ESAguide. agencies. Employers must:
: saferly and at the rl-f_.i'll. time. - - - . . = Make sure workers know about hazards and dangers by prowiding
: Termination notice ﬂ?d pﬂY Minimum wage ] Subscribe to our news- Call the Ministry of Labour, information, instrucfion and supervision on how to work safiely.
In most cases when tarminating Mozt employess are entitled to letter and stay up to date Training and Skills Development * Make sure supervisors knowwhat is required to protect workers'
employment employers must give  be paid at least the mnimum on the latest news that at 1-877-202-0008 health and safety on the job.
Questions? We're here to help. E-ﬁ'lplnﬁ,-'_e-e_s. 3n:|','3r_|-:e- '-.":'riEt-E"l notice -.-.rege._F-:hr current rates visit can affect '-,-:n::u_a"u::l your Report critical injurles, tatallies, -Creal! m:rhpl nehlun:l saiaty pulmdpumecl |5_
of bermination or termination pay Cntario.casminimumwage. wearkplace. Visit e Mzlee £ ica susnonafollnue e law and thawmonlaca bez kb
Call us at: 1-800-387-0750 | TTY: 1-800-387-0050 instead of notice. Visit Ontario.c:
For details visit wsib.on.ca/reporting terminationofemployment Knowing Your Rights and Responsibilities ALWAYS REPORT EMPLOYER | WHAT IF AN COMFIDENTIAL ACTION LINE
wsib UNDERSTANDING — An Important Step Towards .Ergéﬁl_ﬁfci'f';fd;?‘:ﬁiﬁtfﬁ; 5;? I you suspect that someone has committed
Learn mare about vour right I N J U R E D AT " y - ! an offence or ks abusing the workplace safety
3 i THE RIGHT S SAFER, HEALTHIER WORKPLACES e
Ontario.ca/emple R, ot reporting, reporting kate, not ghving all stop 3 WSIBclaim, pleasereport It to cur
T0 REFUSE WORK? RTINS,
Established in 1979, the Workers Health & Safety Centre (WHSC) worker from reporting an Injury or Hiness, ernall slleads@resibonca o go b the WEIB
iz Ontario’s foremest health and safety training and information A Guide to Reporting for The WSIE can lay charges and prosscuts websibs to arenymously reporta petential
U N SAF E service provider. We are Omtaric’s legally designated health and II'I]I.I‘Ed Worlars and Emﬂﬂ'!ﬂ!-ls ermployers that do not report workphce wrongdoing:
L acddents, or discourags workers from
Dur early years were spent developing and dslivering tmining and reparting Injurkes or llineszes, Indivicuals ABDUT THE WSIB
other information Tesources aimed at helping worksrs and other arel corperations may be subject to court- The Werkplace Safety and Insurance Board
- - o= - workplace parties to understand their tights and responsibilities Imposad fines. {WSED Iz an Independent trust agency that
Post names and locations of joint health and safety committee oulined i the ey seowed Oeupeions oot and Sy e . adminsiers compersaton and no-aul
e INONEGF THESESITUATIONS? | saveanasios dem iepeterste.
LE ! af CiATET
' l l ' ' | WHSE has assisted theusands of workplaces to comply with . ployer bells me not to report the workers and empleyers of Ontarior fast,
e bers TRAINING l2gal training requirements. Many workplaces want to ga beyond ’ﬂ"h‘u:;"n“"nin“ Euﬁm. m acoessible s=rvice and far benefits at a fair
iirimum standards to mest all the specific trining needs of their ﬂcmThe\'l'EHpmwld::mﬁunbuwﬂ‘l:.
THE RIGHT THING. THE REGHT WAY, workforce. In tesponse, we've developed an extensive range of * My employer tells me that | will lose my Enmﬂ coverage and help getting back to
In workplaces that must have a joint health and safety committee (JHSC) you must post the names and up-to-date hazard-specific and industry-specific training programs. mlfnl report miy Injury or lness to the work - the best possible outcomes fellowing an
work locations of JHSC members in a place where they are easy for employees to find (for example, an Health and safety Law places the grsatast omis on emplogers to ' Irjury or Niness o the job
""""" ensure safe and healthy work enviromments. Examplas of smployer = My employer says my inpry or lliness 1s For mara Infarmation on reporting & workplacs
employee lunch room). dties include: ot covvered by the WSIB. irjury o lingss, plasse go to wwwwelboonoa
. establishing an effective hazard comtrol program that takes » My employesr tells me that | must uss
If you regularly employ 6 or more workers, you must also put up: into account healch and sty messuzs, emergency my sick days, whie Fm away from work, COMTACT
procedures, access to cument material safety data shests and rather than report my Injury or lness. Phone: 1-800 3870750 0r 163445000
propet laheling of hiaz Crinht I your Find yourself In one of these fl'nﬁ-ﬂ:]l:l-ﬂ!,]r-?]'l.:lg:]':l
i prowiding training to protect hoth the health and immediate shuations, you shoukd sl report your Injury 730 am to 500 pm EST,
' d health and Safe.ty pDI H:}’ safety of workers; ar Miness, The WSIB will dedide If the Injury Manday to Friday
« aworkplace violence prevention policy R P —— | or liess s consiered Matl: Workplaca Safaty and Insuranca Baurd
. . maintained in good working order; and —— r- <hould be o T U—"'fh'liﬂ Ms\l'alt
« aworkplace harassment prevention policy _ _ o — mmred orants, 1
taking ewvery pracantion reasonable in the circumstances Fax:  Local $16-44-4884
« copy of the OHA&S Act = Tol-fraa 18883137373
For workers, Imowing and acti ights can help Lead N .
saofret and healthist work Jﬁiﬁ&?ﬁ?’fmmﬁ“ e WEII:I wﬂb
cspaat cspaat

you have the right te Know atout aoy petental hazards in
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5. Termination

Termination is complex and professional advice is recommended.
Employment Standards Act: length of notice required, number of employees,
termination & severance pay (these are minimums)
Green light: probationary period
Yellow light: termination without cause
Red light: termination with cause, constructive dismissal, wrongful dismissal
How to:

o Termination process & checklist

o Notice or termination pay in lieu of notice

o Private, at end of day, be sensitive & respectful, termination letter, referral letter &

employment support, walk employee out
o Exitinterview (employee resignation)

Risk level: High
Where's the risk? lawsuit/damages - PR/reputation - theft/damaged
property - disgruntled employee - costs




Less than 1 year

1 year but less than 3 years
3 years but less than 4 years
4 years but less than 5 years
5 years but less than 6 years
b years but less than 7 years
7 years but less than 8 years

8 years or more

Notice required

Period of employment

1 week

2 weeks

3 weeks

4 weeks

5 weeks

6 weeks

7 weeks

8 weeks

Termination pay

An employee who does not receive the written notice required under the ESA must be given termination
pay in lieu of notice. Termination pay is a lump sum payment equal to the regular wages for a regular
work week that an employee would otherwise have been entitled to during the written notice period. An
employee earns vacation pay on their termination pay. Employers must also continue to make whatever
contributions would be required to maintain the benefits the employee would have been entitled to had
they continued to be employed through the notice period.

Jote: Special rules determine the amount of notice required in the case of mass terminations - where the
'mployment of 50 or more employees is terminated at an employer's establishment within a four-week

eriod.

“Severance pay” is compensation that is paid to a qualified employee who has their employment "sew
It compensates an employee for losses (such as loss of seniority) that occur when a long-term employ
loses their job.

Severance pay is not the same as termination pay, which is given in place of the required notice of
termination of employment.

https://www.ontario.ca/document/your-quide-employment-standards-act-0/termination-

employment
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Secret Sauce....shhhh!

Wallace Damages: Extra financial compensation if employer treats employee poorly
during termination. Bad faith damages. ' ' .
* Meiorin Test: to determine BFOR, duty must be Don’t-be-a-Jerk

* rationally connected to the performance of the job Rule of Thumb

e good faith belief that it is necessary for work-related purpose; and

 impossible to accommodate without imposing undue hardship for the employer
* Bardal Factors: Reasonable notice to termination

o Age, length of service, the character of their employment, and availability of similar

employment

 Tort Damages: violations or wrongful acts which cause a legal liability and relate to a
company’s employment practices (harrassment, privacy breaches)

BE REASONABLE! exercise the standard of care that would be expected of an ordinary,
reasonable and prudent person in the same circumstances to avoid liability
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_%MQJZ Jmis-Fienen

Human Resource Consultant

Get In touch

For inquiries or anything under the sun

EMAIL
Kim@KimHRConsultant.com

WEBSITE
www.KimHRConsultant.com

PHONE NUMBER
226-930-1999



